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Section 1.

Scope. Purpose and Construction

(a)
This Title governs the procedure in all criminal proceedings in the Tribal District
Court and all preliminary or Supplementary procedures as specified herein.
Every proceeding in which a person is charged with a criminal offense of any
(b)
degree and brought to trial and punished is a criminal proceeding.
(c)
This Title is intended to provide for the just determination of every criminal
proceeding. It shall be construed to secure simplicity in procedure, fairness in administration
of justice and the elimination of unjustifiable expense and delay.
(d)
In any case wherein no particular procedure is provided herein, resort shall be
had to the Civil Procedure Act or other applicable trial law subject always to the rights of the
defendant. If no procedure is provided in either this Title, the Civil Procedure Act, or other
Tribal law, the Court may proceed in any lawful fashion while protecting the rights of the
defendant.
[History Resolution 17-89:]
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<!bapter �ne
Preliminary Provisions
SECTION

101.

PROSECUTION OF OFFENSES

(a)
No person shall be punished for an offense except upon a legal conviction,
including a plea or admission of guilt or nolo contendere in open court, by a court of competent
jurisdiction. Provided, however, that no incarceration or other disposition of one accused of
an offense prior to trial in accordance with this Title shall be deemed punishment.
(b)
All criminal proceedings shall be prosecuted in the name of the Tribe Plaintiff,
against the person charged with an offense, referred to as the Defendant.
(c)
The case number prefix assigned to criminal actions shall be unique from the
prefix assigned to other types of cases in order to clearly distinguish them.
[History Resolution 17-89:]

SECTION

102.

RIGHTS OF DEFENDANT

In all criminal proceedings, the Defendant shall have the following rights:
(a)

To appear and defend in person or by counsel except:

(1)
Trial of traffic or hunting and fishing offenses not resulting in injury to
any person, nor committed while using alcohol or non-prescription drugs may be
prosecuted without the presence of the Defendant upon a showing that the defendant
received actual notice of five (5) days prior to the proceeding, if no imprisonment is
ordered, and any fine imposed does not exceed fifty dollars ($50.00).
The Defendant may represent himself, or be represented by an adult
(2)
enrolled Tribal member with leave of the Court if such representation is without charge
to the defendant, or by any attorney or advocate admitted to practice before the Tribal
Court. No Defendant shall have the right to have appointed professional counsel
provided at the Tribe's expense. However, the privilege to have counsel appointed may
be granted by the Court or any Tribal law as may be provided in the rules of the Court
relating to attorneys and lay advocates.
(b)
To be informed of the nature of the charges against him and to have a written
copy thereof;
(c)
To testify in his own behalf, or to refuse to testify regarding the charge against
him, provided, however, that once a defendant takes the stand to testify on any matter relevant
to the immediate proceeding against him, he shall be deemed to have waived all right to testify
in that immediate criminal proceeding. He shall not, however, be deemed to have waived his
right to remain silent in other distinct phases of the criminal trial process.
2

Code.

Title;

(d)

To confront and cross examine all witnesses against him, subject to the Evidence

(e)

To compel by subpoena the attendance of witnesses in his own behalf;

(f)

To have a speedy public trial by an impartial judge or jury as provided in this

(g)

To appeal in all cases;

(h)
To prevent his present or former spouse from testifying against him concerning
any matter which occurred during such marriage, except;
(1)
In any case in which the offense charged is alleged to have been
committed against the spouse or the immediate family, or the children of either the
spouse or the defendant, or against the marital relationship;
(2)
Any testimony by the spouse in the defendant's behalf will be deemed a
waiver of this privilege.
(i)

Not to be twice put in jeopardy by the Tribe for the same offense.
[History Resolution 17-89:]

SECTION

103.

LIMITATION OF PROSECUTION

(a)
Every criminal proceeding except an offense for which banishment is a possible
punishment shall be commenced within three (3) years of the date of commission and diligent
discovery of the offense, or prosecution for that offense shall be forever barred. Every criminal
offense for which banishment is a possible punishment shall be commenced within seven (7)
years of the date of commission and diligent discovery of the offense, or prosecution for that
offense shall be forever barred.
(b)
If an offense is committed by actions occurring on two (2) or more separate days,
the offense will be deemed to have been committed on the day the final act causing the offense
to be complete occurred.
(c)
The date of "diligent discovery" is the date at which, in the exercise of
reasonable diligence, some person other than the defendant and his co-conspirator(s) know or
should have known that an offense had been committed.
(d)
Time spent outside the jurisdiction of the Tribe for the purpose of avoid
prosecution shall not be counted toward the limitation period to begin prosecution.
[History Resolution 17-89:]

SECTION

104. No

COMMON LAW OFFENSES

No act or failure to act shall be subject to criminal prosecution unless made an offense
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by some statute of the Tribe.
[History Resolution 17-89:]

I
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(ltbapter Utb:lo

Proceedings Before Trial
SECTION

201. THE

COMPLAINT

(a)
Complaint. Every criminal proceeding shall be commenced by the filing of a
criminal complaint. The complaint is a sworn written statement of the essential fact charging
that a named individual(s) has committed a particular offense.
(b)

Contents of Complaint. The complaints shall contain:
(1)

The name and address of the court:

(2)
The name of the defendant; if known or some other name if not known
plus whatever description of the defendant is known;
(3)
The signature of the Tribal Attorney General or his Assistant; and his
typewritten name.
(4)
A written stat�ment describing in ordinary and plain language the facts of
the offense alleged to have ·been committed including a reference to the time, date, and
place as nearly as may be known. The offense may be alleged in the language of the
statute violated;
(5)
The person against whom or against whose property the offense was
committed and the names of the witnesses of the Tribe if known, otherwise no statement
need be made;
(6)
offense.

The general name and Tribal code title and section number of the alleged

(7)
If the offense(s) is punishable by banishment, the Attorney General may
state in the complaint or an amendment of the complaint that banishment will be
recommended as a punishment if the defendant is convicted. If such statement is not
made banishment may not be imposed.
(c)
Error. No minor omission from or error in the form of the complaint shall be
grounds for dismissal of the case unless some significant prejudice against the defendant can be
shown to result therefrom.
(d)
Time of filing complaint. A complaint may be filed at any time within the
period prescribed by Section 103 of this Title, provided, that if an accused has been arrested
without a warrant the complaint shall be filed promptly and in case later than the time of
arraignment.
[History Resolution 17-89:]
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SECTION

202.

ARREST WARRANT OR SUMMONS TO APPEAR

(a)
If it appears from the complaint that an offense has been charged against the
defendant, a judge of the Tribal Court shall issue a summons to the defendant to bring him
before the court. An arrest warrant shall issue only upon a complaint charging an offense by
the defendant against the law of the tribe supported by the recorded ex parte testimony or
affidavit of some person having knowledge of the facts of the case through which the judge can
determine that probable cause exists to believe that an offense has been committed and that the
defendant committed it.
(b)
Issuance of Arrest Warrants or Summons. Unless the Tribal Judge has reasonable
grounds to believe that the person will not appear on a summons, or unless the complaint
charges an offense which is punishable by banishment, a summons shall be issued instead of
an arrest warrant.
(c)
Contents of Arrest Warrants. The warrant of arrest shall be signed by the Judge
issuing it, and shall contain the name and address of the Court; the name of the defendant, or
if the correct name is unknown, any name by which the defendant is known and the defendant's
description; and, a description of the offense charged with a reference to the Section of the
Tribal Code alleged to have been violated. It shall order and command the defendant be
arrested and brought before a Judge of the Tribal Court to enter a plea. When two or more
charges are made against the same person only one warrant shall be necessary to commit him
to trial.
(d)
Contents of Summons. A criminal summons shall contain the same information
as an arrest warrant except, that instead of commanding the arrest of the accused, it shall order
the defendant to appear before a Tribal Judge within five (5) days or on some certain day to
enter a plea to the charge, and a notice that upon the defendant's failure to appear an arrest
warrant shall issue and that the defendant may be further charged with disobeying a lawful order
of the court. If the defendant fails to appear in response to a summons or refuses to accept the
summons an arrest warrant shall issue.
(e)

Service of Arrest Warrants and Summons.

(1)
Warrants for Arrest and Criminal Summons may be served by any Tribal
or Federal law enforcement officer or any adult person authorized in writing by the
Tribal Judge. Service may be made at any place within the jurisdiction of the Tribe.
(2)
Warrants of Arrest and Summons are to be served at a person's home only
between the hours of 7:00 am and 9:00 pm, unless an authorization to serve such process
at night is placed on the face thereof by a Tribal Judge.
(3)
The date, time, and place of service or arrest shall be written on the
warrant or summons along with the signature of the person serving such, and the warrant
returned to the Court. A copy, so signed, shall be given to the person served or arrested
at the time of arrests if reasonably possible, or as soon thereafter as is reasonable
possible.
An officer need not have the warrant in his possession at the time of
(4)
arrest, but if not, he shall inform the defendant of the charge, that a warrant of arrest
has been issued and shall provide the defendant a copy of the warrant not later than 24
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hours after arrest or the time of arraignment, whichever is sooner.
[History Resolution 17-89:]

SECTION

203.

CRIMINAL CITATIONS

(a)
Whenever a law enforcement officer would be empowered to make an arrest
without a warrant for an offense not punishable by banishment but has reasonable grounds to
believe an immediate arrest is not necessary to preserve the public peace and safety, he may,
in his direction, issue the defendant a citation instead of taking said person into custody. Such
citation, signed by the law enforcement officer, shall be considered a court order, and may be
filed in the action of lieu of a formal complaint, unless the Court orders that formal complaint
be filed.
(b)

Contents of Citation.

(1)
The citation shall contain the name and address of the Court, the name
or alias and description of the defendant, a description of the offense charged, and the
signature of the law enforcement officer who issued the citation.
(2)
The citation shall contain an agreement by the defendant to appear before
a Tribal Judge within five (5) days or on a day certain to answer to the charge, and the
signature of the defendant.
(3)
The citation shall contain a notice that upon the defendant's failure to
appear, an arrest warrant shall issue and that the defendant may be further charged with
disobeying a lawful order of the court.
(4)
One (1) copy of the citation shall be given to the defendant and two (2)
copies shall be delivered to the Attorney General.
[History Resolution 17-89:]

SECTION

204.

ARRAIGNMENT

(a)
Arraignment Defined. Arraignment is the bringing of an accused person before
the Court, informing him of the charge against him and of his rights, receiving his plea and
setting bail. Arraignment shall be held in open court upon the appearance of an accused in
response to a Criminal Summons or Citation or, if the accused was arrested and confined,
within seventy-two (72) hours of the arrest, Saturdays, Sundays and legal holidays excepted.
order:

(b)

Procedure at Arraignment. Arraignments shall be conducted in the following
(1)

charges.

The Judge or Magistrate should request the Attorney General to read the

(2)
The Attorney General should read the entire complaint, deliver a copy to
the defendant unless he has previously received a copy thereof, and state the minimum
and maximum authorized penalties.
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(3)
The Judge or Magistrate should determine that the accused understands
the charge against him and explain to the defendant that he has the following rights:
(i)

the right to remain silent.

(ii)

to be tried by a jury upon request.

(iii) to consult with an attorney at his own expense and that if he desires
to consult with an attorney the arraignment will be postponed.
(4)
The Judge or Magistrate shall ask the defendant if he wishes to obtain
counsel and, if the defendant so desires, he will be given a reasonable time to obtain
counsel. If the defendant shows his indigence and counsel is available for appointment
under the rules relating to attorneys, counsel may be appointed. If the defendant is
allowed time to obtain or consult with counsel, he shall not be required to enter a plea
until the date set for his appearance.
(5)
The Judge or Magistrate should then ask the defendant whether he wishes
to plead "guilty", "nolo contendere", or "not guilty".
(c)
Receipt of Plea at Arraignment. The defendant shall plead "guilty", "nolo
contendere", or "not guilty" to the offense charged.
(1)

If the defendant refuses to plead, the Judge shall enter a plea of "not
guilty" for him.
(2)
If the defendant pleads "not guilty", the Judge shall set a trial date and
conditions for bail prior to trial.
(3)
If the defendant pleads "nolo contendere" or "guilty" the Judge shall
question the defendant personally to determine that he understands the nature of his
action, the rights that he is waiving, and that his action is voluntary. The Judge may
refuse to accept a guilty plea and enter a plea of "not guilty" for him. If the guilty plea
is accepted, the Judge may immediately sentence the defendant or order a sentencing
hearing.
[History Resolution 17-89:]

SECTION

205.

COMMITMENTS

No person shall be detained or jailed for a period longer than seventy-two (72) hours,
Saturdays, Sundays, and legal holidays excepted, unless a commitment bearing the signature of
a Judge or Magistrate of the Tribal Court has been issued.
(a)

A temporary commitment shall be issued pending investigation of charges or trial.

(b)
A final commitment shall be issued for those persons incarcerated as a result of
a judgment and sentence of the Tribal Court.
[History Resolution 17-89:]
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SECTION

206.

JOINDER

(a)
Joinder of Offenses. Two or more offenses may be charged in one complaint
so long as they are set out in separate counts and:
(1)

They are part of a common scheme or plan, or

(2)

They arose out of the same transaction.

Joinder of Defendants. Two or more defendants may be joined in one complaint
(b)
if they are alleged to have participated in a common act, scheme, or plan to commit one or
more offenses. Each defendant need not be charged in each count.
[History Resolution 17-89:]

SECTION

207.

PLEAS

(a)
A defendant may plead guilty, nolo contendere, or not guilty. The Court shall
not accept a plea of guilty or nolo contendere without first addressing the defendant personally
and determining that the plea is made voluntarily with understanding of the nature of the charge
and the consequences of the plea. If the defendant refuses to plead or if the Court refuses to
accept a plea of guilty, or nolo contendere, the Court shall enter a plea of not guilty. The
Court shall not enter a judgment upon a plea of guilty or nolo contendere unless it is satisfied
that there is a factual basis for the plea .
(b)
The defendant, with the consent of the Court and of the prosecuting attorney,
may plead guilty to any lesser offense than that charged which is included in the offense
charged in the complaint or to any lesser degree of the offense charged.
[History Resolution 17-89:]

SECTION

208.

WITHDRAWING GUILTY PLEA

A motion to withdraw a plea of guilty may be made only before a sentence is imposed,
deferred, or suspended, except that the Court may allow a guilty plea to be withdrawn to
correct a manifest injustice.
[History Resolution 17-89:]

SECTION

209.

PLEA BARGAINING

Whenever the defendant plead guilty as a result of a plea arrangement with the Attorney
General, the full terms of such agreement shall be disclosed to the Judge. The Judge, in his
discretion, is not required to honor such agreement. In the event that the Judge decides not to
honor such agreement, he should offer the defendant an opportunity to withdraw his plea and
proceed to trial.
[History Resolution 17-89:]
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SECTION

210.

PLEADING AND MOTIONS BEFORE TRIAL:

DEFENSES AND OBJECTIONS

Pleading in criminal proceedings shall consist of the complaint or citation and the
(a)
plea of either guilty, nolo contendere, or not guilty. All other pleas and motions shall be made
in accordance with this Title.
(b)

Motions raising defenses and objections may be made as follows:

(1)
Any defenses or objections which are capable of determination other than
at trial may be raised before trial by motion.
(2)
Defenses and objections based on defects in the institution of the
prosecution of the complaint other than that it fails to show jurisdiction in the Court or
fails to charge an offense may be raised on motion only before trial or such shall be
deemed waived, unless the Court for good cause shown grants relief from such waiver.
Lack of jurisdiction or failure to charge an offense may be raised as a defense or noticed
by the Court on its own motion at any stage of the proceeding.
(3)
Such motions shall be made in writing and filed with the Court at least
five (5) business days before the day set for trial. Such motions will be argued before
the Court on the date of trial unless the Court directs otherwise. Decision on such
motions shall be made by the judge and not by the jury.
(4)
If a motion is decided against a defendant, the trial shall proceed as if no
motion were made. If a motion is decided in favor of a defendant, the judge shall alter
the proceedings, allow an interlocutory appeal to be taken as provided in the Appellate
Rules, or enter judgment as is appropriate in light of the decision.
[History Resolution 17-89:]

SECTION

211.

CONCURRENT TRIAL OF DEFENDANT OR CHARGES

(a)
The Court may order two or more defendants tried together if they could have
been joined in single complaint, or may order a single defendant tried on more than one
complaint at a single trial.
(b)
If it appear that a defendant or the Tribe is prejudiced by a joinder of offenses
or other defendants for trial, the court may order separate complaints and may order separate
trials or provide such other relief as justice requires. In ruling on a motion for severance, the
Court may order the Tribe to deliver to the Court for inspection in chambers, any statements
made by a defendant which the Tribe intends to introduce in evidence at the trial.
[History Resolution 17-89:]

SECTION

212.

(a)

DISCOVERY AND INSPECTION

The police, or Attorney General, shall, upon request, permit the defendant or his
10

attorney to inspect and copy any statements or confessions, or copies thereof, made by the
defendant if such are within the possession or control of or reasonably obtainable by the police
or prosecution. The police and prosecution shall make similarly available copies of reports
of physical, mental or scientific test or examinations relating to or done on the defendant.
(b)
The defendant or his attorney shall reveal by written notice to the Court and the
Attorney General at least five (5) working days before trial the names and addresses of any
witnesses upon whom the defense intends to rely to provide an alibi or insanity defense for the
defendant. Failure to provide such notice will prevent the use of such witnesses by the defense
unless it can be shown by the defense that prior notice was impossible or that no prejudice to
the prosecution has resulted, in which case the judge may order the trial delayed or make such
other orders as tend to assure a just determination of the case.
[History Resolution 17-89:]

SECTION

213.

SUBPOENA

(a)
The defendant and the Attorney General shall have the right to subpoena any
witnesses they deem necessary for the presentation of their case, including subpoenas issued in
blank. Subpoenas in criminal cases shall be issued, served and returned as in civil cases.
(b)
A subpoena may be served any place within the jurisdiction of the Tribal Court,
and as provided for service in civil cases.
(c)
Failure, without adequate excuse, to obey a properly served subpoena may be
deemed a contempt of court, and prosecution thereof may proceed upon the order of the Court.
No contempt shall be prosecuted unless a return of service of the subpoena has been made on
which is endorsed the date, time and place of service and the person performing such service.
[History Resolution 17-89:]
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<ttbapter �bree
Trial

SECTION

301.

'TRIAL BY JURY OR BY THE COURT

(a)
All trials of offenses shall be by the Court without a jury unless the defendant
files a request for a jury trial and a One Hundred Dollar ($100.00) jury fee not less than ten
business days prior to the day set for trial. A judge may in his discretion waive the jury fee
if the defendant shows that he is without sufficient funds to pay the jury fee.
(b)
Juries shall be composed of six (6) members with one alternate if an alternate
juror is deemed advisable by the Court.
(c)
In a case tried without a jury, the judge shall make a general finding of guilt or
innocence and shall, upon request of any party, make specific findings which may be embodied
in a written decision.
[History Resolution 17-89:]

SECTION

302.

TRIAL JURORS

(a)
Jurors shall be drawn from the list of eligible juror, prepared as provided in the
Civil Procedure Act.
The Court shall permit the defendant or his counsel and the Attorney General to
(b)
examine the jurors and the Court itself may make such an examination.
(c)

Challenges regarding jury members may be taken as follows:
(1)

Each side shall be entitled to three (3) peremptory challenges.

(2)

Either side may challenge any juror for cause;

(3)
challenges.

An alternate juror shall be treated as a regular juror for purpose of

(d)
The alternate juror shall be dismissed prior to the jury's retiring to deliberation
if he has not first been called to replace an original juror who has become, for any reason,
unable or disqualified to serve.
(e)

Jurors shall otherwise be subject to all rules applicable to juries in civil cases.
[History Resolution 17-89:]
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SECTION

303.

ORDER OF TRIAL

The trial of all criminal offenses shall be conducted in the following manner:
(a)
The Court shall call the case name and number and ask the parties if they are
ready to proceed. If the parties are not ready, the Court may continue the case or direct the
case to proceed in it discretion.
(b)
If the parties are ready to proceed, and if the case is to be tried by the jury, the
Judge should require all prospective jurors to swear to decide the case in a fair and impartial
manner if selected for jury duty.
(c)
If the case is to a jury, the Court should select a potential jury panel as selected
under the Civil Procedure Act by random and question them to determine if they have nay
interest in the case.
(d)
When the Court is satisfied that no juror should be dismissed for statutory cause,
the prosecution and then the defendant shall be allowed to question the prospective jurors.
The Court may delay any examination it wishes to make until after the parties have examined
the jury panel.
(e)
If it appears that a prospective juror is related to a party in the case or is biased
for or against a party, or if the outcome would significantly affect the property, family, or other
important interest of the prospective juror, the Court shall dismiss him for cause and select
another person from the jury panel.
(f)
Both the Attorney General and the defendant may alternatively request the Court
to dismiss any juror by peremptory challenge. Each party shall have three (3) peremptory
challenges and the Court may not refuse to grant them. No reasons need be given for the
challenges and alternate jurors shall be examined and selected as the original panel was selected.
The final jury panel should then be sworn.
(g)
The Court should request the Attorney General to read the criminal complaint and
to make his opening statement. Prior to reading the complaint, the Court should explain to the
jury that the complaint is not evidence, but is being read for the sole purpose of informing the
defendant and the jury of the offense charged against the defendant. The Court should also
inform the jury that the statements of counsel are not evidence but are presented so that the jury
will have an opportunity to hear what counsel for each party expect the evidence to show.
(h)
The Attorney General should then read the complaint and briefly present the facts
which he intends to prove to show the offense. No argument of the fact or law shall be
allowed. In reading the complaint, no reference to any recommendation for banishment may
be made prior to the verdict of guilty or not guilty.
(i)
The defense may then make an opening statement or may reserve their opening
statement until the beginning of the presentation of the defense evidence.
(j)
The Attorney General shall then present his evidence followed by the defendant's
presentation of his defense evidence. After the defendant has presented his evidence, the
Attorney General may present evidence in rebuttal.
(k)

The Attorney General shall then present his closing argument, the defendant his
13

closing argument, and the Attorney General shall be allowed to present a rebuttal.
(1)
If trial is to a jury, the Judge should give them his instructions and they shall
return to decide their verdict. If trial is to the Judge, he shall then make his decision or
announce the time at which he will present his decision.
(m)
exonerated.

If the verdict is "not guilty", the defendant should be discharged and bail

(n)
If the verdict is "guilty", the judge may impose sentence immediately or may hold
hearing at a later time or date to decide on an appropriate sentence. In a case tried before a
jury, the Court, after receiving a verdict of "guilty", shall inform the jury if banishment has
been recommended as a punishment of the offense. The prosecution and the defense shall then
be given an opportunity to present any additional evidence they may wish to present on the issue
of whether banishment should be imposed, and the prosecution shall be given the final
opportunity to rebut any defense evidence. The jury should then be requested to retire and
consider whether banishment should be imposed and the maximum term thereof. No
banishment shall be imposed in excess of the term recommended by a unanimous vote of the
jury, although a recommendation that banishment be imposed is not binding on the Judge.
(o)
After sentencing the Judge may hold a hearing to determine appeal bond if an
appeal is filed.
[History Resolution 17-89:]

SECTION

304.

TRIAL BY JUDICIAL PANEL

(a)
In every trial for an offense or offenses punishable by imprisonment for more
than three months in which a jury trial is not requested, the Judge may, in his discretion, upon
request of the defense or prosecution, order the matter to be heard by a three (3) Judge panel.
(b)
In every trial for an offense or offenses punishable by banishment in which a jury
trial is not requested, and in which the Attorney General shall recommend in the complaint that
banishment be imposed upon conviction, the Court shall order the case to be heard before a
three (3) Judge panel. If no recommendation for banishment is made in the complaint, or an
amendment thereof, banishment may not be imposed.
(c)
The Chief Judge shall assign three (3) Judges to sit on the judicial panel for trial,
one of whom shall be designated as the presiding Judge for that trial. Those Judges shall be
subject to disqualification only for good cause shown.
(d)
The presiding Judge in such cases shall rule on all motions, objections, and
procedural questions, however, the judgments of conviction or acquittal shall be by majority
vote. In cases in which banishment has been recommended, banishment may not be imposed
unless there is a unanimous finding of guilt by the judicial panel and a unanimous agreement
by the panel that banishment is a proper sentence and the term of banishment must be agreed
upon by the judicial panel. The actual vote of each Judge shall be held in strict confidence and
only the actual decision shall be announced.
[History Resolution 17-89:]

14

SECTION

305 .JUDGE

DISABILITY

(a)
If by reason of death, sickness or other disability, the Judge before whom a jury
trial has commenced is unable to proceed with the trial, any other Tribal Judge may, upon
certifying that he has familiarized himself with the record of the trial, proceed with the trial.
(b)
If by reason of death, sickness or other disability, the Judge before whom the
defendant has been tried is unable to perform the required duties of a Judge after the verdict
or finding of guilt, any other Tribal Judge may perform those duties unless such Judge feels he
cannot fairly perform those duties in which case a new trial may be granted. A new trial shall
not be granted if all that remains to be done is the sentencing of a defendant.
[History Resolution 17-89:]

SECTION

306.

EVIDENCE

The admissibility of evidence and the competence and privileges of witnesses shall be
governed by the Evidence Code of the Tribe, except as herein otherwise provided.
[History Resolution 17-89:]

SECTION

307.

(a)
of such.

EXPERT WITNESSES AND INTERPRETERS

Either party may call expert witnesses of their selection and each bear the cost

(b)
The Court may appoint an interpreter of its own selection and each party may
provide their own interpreters. An interpreter through whom testimony is received from a
defendant or witness or communicated to a defendant or other witness shall be put under oath
to faithfully and accurately translate and communicate as required by the Court.
(c)

The trial Judge or Clerk may act as interpreter only with the consent of all

parties.
[History Resolution 17-89:]

SECTION

308.

MOTION FOR JUDGMENT OF ACQUITTAL

(a)
The Court on motion from defendant or on its own motion, shall order the entry
of a judgment of acquittal of one or more offenses charged in the complaint after the evidence
of either side is closed if the evidence is insufficient as a matter of law to sustain a conviction
of such offenses. A motion for acquittal by the defendant does not affect his right to present
evidence.
(b)
If a motion for judgment of acquittal is made at the close of all the evidence, the
Court may reserve decision on the motion, submit the case to the jury and decide the motion
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any time either before or after the jury returns its verdict or is discharged.
[History Resolution 17-89:]

SECTION

309.

INSTRUCTIONS

At the close of evidence or at such earlier time during the trial as the Court reasonably
directs, any party may file written requests that the Court instruct the jury on the law as set
forth in the request. At the same time, copies of such requests shall be furnished to adverse
parties. The Court shall inform counsel of its proposed action upon the requests prior to the
arguments of counsel to the jury, but the Court shall instruct the jury after the arguments are
completed. No party may assign as error any portion of the charge or omission therefrom
unless he objects thereto before the jury retires to consider its verdict, stating distinctly the
matter to which he objects and the grounds of the objection. Opportunity shall be given out of
the hearing and out of the presence of the jury.
[History Resolution 17-89:]

SECTION 310. VERDICT

(a)
Except as hereinbefore provided in cases where banishment is recommended, the
verdict of a trial to a judicial panel shall be by majority vote and shall be returned in open
court.
(b)
The verdict of a jury shall be unanimous. It shall be returned by the jury to the
judge in open court. If the jury is unable to agree, the jury may be discharged and the
defendant tried against before a new jury.
(c)
If there are multiple defendants or charge, the jury may at any time return its
verdict as to any defendant or charges to which it has agreed and continue to deliberate on the
others,
(d)
If the evidence is found to support such verdict, the defendant may be found
guilty of a lesser included offense or attempt to commit the crime charged or a lesser included
offense without having been formally charged with the lesser included offense or attempt.
(e)

Upon return of the verdict, the jury may be polled at the request of either party.

If upon the poll there is not unanimous concurrence, the jury may be directed to retire for

further deliberation or may be discharged.

(f)
After return of the verdict, the jury may, in the Judge's discretion, request to
recommend the punishment to be imposed after a hearing at which both parties have the
opportunity to present evidence in mitigation or aggravation of the sentence. The jury's
recommendation in such cases shall not be binding on the judge at sentencing except as
otherwise provided in the case of sentences of banishment.
[History Resolution 17-89:]
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Cltbapter jfour
Judgment and Sentence
SECTION

401. JUDGMENT

A judgment of conviction shall set forth in writing the charge, plea, verdict or findings,
and the sentence imposed. If the defendant is found not guilty or is otherwise entitled to be
released, judgment shall be entered accordingly. The judgment shall be signed by the Judge
and entered by the Clerk.
[History Resolution 17-89:]

SECTION

402. SENTENCE

Sentence shall be set forth as follows:
(a)
Sentence shall be imposed without reasonable delay in accordance with the
provisions of the criminal statute or ordinance violated, and this Title. Pending sentence the
Court may commit the defendant to jail or continue or alter the bail. Before imposing
sentence,the Court shall allow counsel an opportunity to speak on behalf of the defendant and
shall address the defendant personally and ask him if he wishes to make a statement on his own
behalf and to present any information in mitigation of punishment.
(b)
After imposing sentence, the Court shall inform the defendant of his right to
appeal, and if so requested, shall direct the clerk to file a notice of appeal on behalf of the
Defendant. At any time after a notice of appeal is filed, the Court may entertain a motion to
set bail pending appeal.
(c)
Time served in jail prior to the judgment and sentence while awaiting or during
trial shall be allowed as a credit toward any sentence of imprisonment or banishment imposed.
[History Resolution 17-89:]

SECTION

403. GENERAL SENTENCING PROVISIONS

Statement of Policy. The sentencing policy of the Tribe in criminal cases is to strive
toward restitution and reconciliation of the offender and the victim and Tribe. While one goal
of sentencing is to impress upon the wrongdoer the wrong he has committed, the paramount
goal is to restore the victim and Tribe to the position that existed prior to commitment of the
offense, and to restore the offender to harmony with them and the community by requiring him
to right his wrongdoing. Therefore, with consideration of these goals in mind, the provisions
of this Chapter shall govern Tribal sentencing for criminal offenses.
(a)
Unless the Court determines that the ends of justice will not be served thereby,
or that a civil action will more adequately adjudicate damages in the specific case at hand, then
in addition to any sentence otherwise provided by law the Court shall:
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(1)
Order the offender to pay restitution to the victim in money, property, or
services; and/or
(2)
services.

Order the offender to pay restitution to the Tribe in money, property, or

(b)
In effectuating Tribal sentencing policy, if the offender recognizes the wrong he
has committed, and earnestly repents of such wrong, the Court, paying particular attention to
prior offenses, in its discretion may:
Allow such offender to exchange actual work performed for the Tribe in
(1)
lieu of a fine or imprisonment, at the rate of eight (8) hours of work per twenty-five
dollars ($25. 00) of fine; or
Place the offender on probation under such reasonable conditions as the
(2)
Court may direct for a period not exceeding three (3) times the amount of the maximum
sentence allowed; or
(3)
Defer entering the judgment and imposing sentence for a period not
exceeding four (4) times the maximum sentence allowed on condition that if the
defendant violated no law and satisfies such other reasonable conditions as may be
imposed, such as restitution, the plea or verdict guilty will be withdrawn and said
charges will be dismissed.
(4)
In the discretion of the Court, allow the offender to pay a fine in goods
or commodities at the fair market value of the goods or commodities to be surrendered,
provided, that the Tribe shall not reimburse the offender for any excess value of the
property surrendered.
SECTION

404.

SENTENCE OF BANISHMENT

(a)
Banishment Defined. Banishment is the traditional and customary sentence
imposed by the Tribe for offenders who have been convicted of offenses which violate the basic
rights to life, liberty, and property of the community and whose violation is a gross violation
of the peace and safety of the Tribe requiring the person to be totally expelled for the protection
of the community. During the term of banishment, a person who is banished from the territory
and association of the Tribe shall:
(1)
Be considered legally dead and a nonentity with no civil rights to engage
in contracts or come before the courts of the Tribe for any reason not related to the
original conviction, provided, that the banished person retains all rights of a criminal
defendant during any prosecution for an offense during the term of banishment, and
while attending or going directly to or from any Court, or a proceeding involving a
criminal action to which he is a party including the appeal of his case.
Be expelled from the jurisdiction of the Tribe and not be allowed to return
(2)
for any reason during the period of banishment except when required to attend court.
(3)

Forfeit all positions or offices of honor or profit with the Tribe.
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(4)
Be absolutely ineligible for any service, monies, or benefits provided by
the Tribe, due as a result of citizenship in the Tribe.
(5)
Be absolutely ineligible to vote in any election conducted by or hold any
office in the Tribe.
(6)
Be grounds for any debtor of the banished person to apply for an order
attaching the banished person's personal property within this jurisdiction and bringing
execution thereon to satisfy the debt.
(b)

Violation of Banishment.

(1)
If the person banished be found within the jurisdiction of the Tribe not
going directly to, attending, or returning from a Court hearing required in his case, such
act shall be considered criminal contempt in violation of a lawful order of the court and
may be punished accordingly.
A person under a decree or judgment of banishment found unlawfully
(2)
within the jurisdiction of the Tribe shall, upon conviction, and in addition to any other
punishment imposed for disobedience of a lawful order of the court, forfeit to the tribe
all personal property brought by him into the jurisdiction of the Tribe or in his
immediate control therein, whether ownership of said property is in the banished person
or another, as civil damages for breach of the peace and safety of the Tribe.
(c)
Expiration of Banishment Term. Upon expiration of the term of banishment
and satisfaction of any other terms imposed by the sentence, the banished person shall be
restored to all rights forfeited during the banishment and shall thereafter be treated as if
banishment had never been imposed.
[History Resolution 17-89:]

SECTION

405. NEW TRIAL

The Court, on motion of a defendant, may grant a new trial to him if required in the
interest of justice. If trial was by the Court without a jury, the Court, on motion of a defendant
for a new trial, may vacate the judgment it entered, take additional testimony, and direct the
entry of a new judgment. A motion for a new trial based on the ground of newly discovered
evidence may be made only within one month after final judgment, but if an appeal is pending
the Court may grant the motion only on remand of the case. A motion for a new trial based
on any other grounds shall be made within seven (7) days after verdict or finding guilty or
within such further time as the Court may fix during the seven day period.
[History Resolution 17-89:]

SECTION

406. ARREST OF JUDGMENT

The Court, on motion of defendant, shall dismiss the action if the complaint does not
charge an offense or if the Court was without jurisdiction of the offense charged. The motion
in arrest of judgment shall be made within seven (7) days after verdict or finding of guilty or
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plea of guilty, or within such further time as the Court may fix during the seven day period.
[History Resolution 17-89:]

SECTION

407. CORRECTION OR REDUCTION OF SENTENCE

The Court may correct an illegal sentence at any time and may correct a sentence
imposed in an illegal matter within thirty days after the sentence is imposed, or within thirty
days after receipt by the Court of a mandate issued upon affirmance of the judgment or
dismissal of the appeal. The Court may also reduce a sentence upon revocation of probation.
[History Resolution 17-89:]

SECTION

408. CLERICAL MISTAKES

Clerical mistakes in judgments, orders, or other parts of the record and errors in the
record arising from oversight or omission may be corrected by the Court at any time and after
such notice, if any, as the Court orders.
[History Resolution 17-89:]
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<!bapter jffbe
Appeal
SECTION

501. RIGHT OF APPEAL: How TAKEN

(a)

The defendant has the right to appeal from the following:
(1)

A final judgment of conviction; and the sentence imposed thereon.

(2)
From an order made, after judgment and sentences, affecting his
substantial rights.
(b)

The Tribe has the right to appeal from the following:

(1)
A judgment of dismissal, upon a motion to dismiss based on any
procedural irregularity occurring before trial, or an order excluding evidence in favor
of the defendant prior to trial;
(2)
An order arresting judgment or acquitting the defendant contrary to the
verdict of the jury or before such verdict can be rendered.
(3)

An order of the Court directing the jury to find for the Defendant;

(4)
An order made after judgment and sentence affecting the substantial rights
of the Tribe.
(c)
A notice of appeal must filed within 10 days of the entry of the final judgment
and sentence or other appealable order and such must be served on all parties except the party
filing the appeal.
(d)

Such appeals shall be had in accordance with the Appellate Procedure Act.
[History Resolution 17-89:]

SECTION

502. STAY OF JUDGMENT AND RELIEF PENDING REVIEW

(a)
A sentence of imprisonment or banishment may be stayed if an appeal is taken
and the defendant may be given the opportunity to make bail. Any defendant not making bail
or otherwise obtaining release pending appeal shall have all time spent in incarceration counted
towards his sentence in the matter under appeal.
(b)
A sentence to pay a fine or a fine and costs, may be stayed pending appeal upon
motion of the defendant, but the court may require the Defendant to pay such money subject
to return if the appeal should favor the defendant and negate the requirement for paying such.
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(c)
An order placing the defendant on probation may be stayed on motion of the
defendant if an appeal is taken.
[History Resolution 17-89:)
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Qtbapter �ix

Other provisions
SECTION

601. SEARCH

AND SEIZURE

(a)
Search Warrants. A search warrant is an order directed to any Tribal or Federal
law enforcement officer directing him to search a particular place for described person or
property and if found to seize them.
(b)
A warrant shall issue only on an affidavit or affidavits sworn to before a Tribal
Judge or Magistrate and establishing grounds for issuing the warrant. If the Judge or
Magistrate is satisfied that grounds for the application exist or that there is probable cause to
believe that they exist, he shall issue a warrant identifying the property and naming or
describing the person or place to be searched. The finding of probable cause may be based on
hearsay evidence either in whole or in part. Before ruling on a request for a warrant, the
judgment may require the affiant to appear personally and be examined under oath.
(c)
Contents of Search Warrants. Every search warrant shall contain the name and
address of the Court and the signature of the Judge or Magistrate issuing the warrant. It shall
specifically describe the place to be searched and the items to be searched for and seized. The
warrant shall be directed by any Tribal or Federal police or law enforcement officer or official
and shall command such person or persons to search, within a specified period of time not to
exceed 10 days, the person or place named for the property or persons specified, and contain
the date on which it was issued.
(d)
Service of Search Warrants. Search warrants shall be served by any Tribal or
Federal law enforcement officer between the hours of 7:00 a.m. and 9:00 p.m. unless otherwise
directed on the warrant by the Judge or Magistrate who issued it. A copy of the warrant shall
be left with an occupant or owner over sixteen (16) years of age of the place searched if present
during said search. If the place to be search is not occupied at the time of the search, a copy
of the warrant shall be left in some conspicuous place on the premises. The officer may break
open any outer or inner door or window of a place to be searched, or any part of any place to
be searched, or anything thereon to execute a search warrant, if after notice of his authority and
purpose, or a person aiding in the execution of the warrant or when the premises to be searched
are unoccupied at the time of the search.
(e)
Inventory. The officer serving a search warrant shall make a signed inventory
of all property seized and attached such inventory to the warrant. A copy of the inventory and
search warrant shall be left with an occupant or owner over sixteen (16) years of age if present
during the search or left in a conspicuous place with the search warrant if an occupant is not
present during the search.
(f)

Return of Search Warrants.

(1)
the officer shall endorse on the warrant the date, time, and place of
service and the signature of the officer serving it.
(2)
The warrant shall be returned to the Court with an inventory of property
seized within twenty-four (24) hours of service, Saturdays, Sundays, and legal holidays
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I
excluded.
(3)
In every case the warrant shall be returned within ten (10) days of the date
of issuance, unless return be due on a Saturday, Sunday, or legal holiday, in which case,
the return shall be made on the next business day.
(g)
Property Subject to Seizure. Property which is subject to seizure is property in
which there is probable cause to believe such property is:
(1)

Stolen, embezzled, contraband, or otherwise criminally possessed; or

(2)

Which is or has been used to commit a criminal offense; or

(3)
offense.

Property which constitutes evidence of the commission of a criminal

(h)
Warrantless Searches. A law enforcement officer may conduct a search without
a warrant only:
(1)

Incident to a lawful arrest; or

(2)

With the consent of the person to be searched, or

(3)
With the consent of the person having actual possession and control of the
property to be searched; or
(4)
When he has reasonable grounds to believe that the person searched may
be armed and dangerous; or
(5)
When the search is of a vehicle capable of being moved and the officer
has probable cause to believe that it contains property subject to seizure, or upon
inventory of such vehicle after impoundment and seizure.
(6)
In any other circumstances wherein federal law has held that a search
without obtaining a warrant prior to the search in those circumstances would not be
unreasonable.
(i)
A person aggrieved by an unlawful search and seizure may move the Tribal Court
for the return of the property, not contraband, on the ground that he is entitled to lawful
possession of the property illegally seized. The judge may receive evidence on any issue of fact
necessary to the decision of the motion. If the motion is granted, the property shall be
returned, if not contraband, and shall not be admissible at any hearing or trial.
G)
A law enforcement officer may stop any person in a public place whom he has
reasonable cause to believe is in the act of committing an offense, or has committed an offense,
or is attempting to commit an offense and demand of him his name, address, an explanation of
his actions and may, if he has reasonable grounds to believe his own safety or the safety of
others nearby is endangered, conduct a frisk type search of such person for weapons.
(k)

The term "property" is used in this Section to include documents, books, papers,
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and any other tangible object.
[History Resolution 17-89:]

SECTION

602. ARREST

(a)
An arrest is the talcing of a person into custody in the manner authorized by law.
An arrest may be made by either a police or law enforcement officer or by a private person.
(b)
A police or law enforcement officer may make an arrest in obedience to an arrest
warrant, or he may, without a warrant, arrest a person:

(1)
When he has probable cause to believe that a criminal offense has been
committed in his presence.
(2)
When he has probable cause for believing the person has committed a
criminal offense, although not in his presence, and there is reasonable cause for
believing that before a warrant can be obtained, such person may:
(i)

flee the jurisdiction or conceal himself to avoid arrest, or

(ii)

destroy or conceal evidence of the commission of an offense, or

(iii) injure or annoy another person or damage property belonging to
another person.
officer.

(c)

A private person may arrest another, for prompt delivery to a law enforcement
(1)

When an offense is committed or attempted in his presence;

(2)

When an arrest warrant for that person is in fact outstanding.

Any person making an arrest may orally summon as many persons as he deems
(d)
necessary to help him.
(e)
If the offense charged is an offense punishable by banishment or in violation of
the federal major crimes act, the arrest may be made at his residence at any time of the day or
night. Otherwise the arrest pursuant to a warrant can be made at a person's residence only
between the hours of 7:00 a.m. and 9:00 p.m. unless arrest at night at the resident is
specifically authorized by the issuing Judge. Arrest at place other than at the residence may
be made at any time.
(f)

Any person, upon making an arrest:

(1)
Must inform the person to be arrested of his intention to arrest him, of
the cause or reasons for the arrest, and his authority to make it, except when the person
to be arrested is actually engaged in the commission of, or an attempt to, commit an
offense, or is pursued immediately after its commission or an escape if such is not
reasonably possible under the circumstances;
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(2)
Must show the warrant of arrest as soon as is practicable, if such exists
and is demanded;
(3)
If a law enforcement officer, may use reasonable force and use all
necessary means to effect the arrest if the person to be arrested either flees or forcibly
resists after receiving information of the officer's intent to arrest except that deadly force
may be used only as otherwise provided by law;
(4)
If a law enforcement officer, may break open a door or window of a
building in which the person to be arrested is, or is reasonable believed to be, after
demanding admittance and explaining the purpose of which admittance is desired;
(5)
May search the person arrested and take from him and put into evidence
all weapons he may have about his person;
(6)
Shall as soon as is reasonably possible, deliver the person arrested to a
police office or do as commanded by the arrest warrant or deliver the person arrested
to the jail for processing of a complaint.
[History Resolution 17-89:]

SECTION

603.

ARREST IN Hor PURSUIT

(a)
Any law enforcement officer otherwise empowered to arrest a person within this
jurisdiction may continuously pursue such person from a point of initial contact within the
jurisdiction of the Tribe to any point of arrest within or without the jurisdiction of the Tribe and
such arrest shall be valid, provided, that such officer shall respect and comply with the
extradition requirements of the jurisdiction in which the arrest is finally made.
(b)
Any law enforcement officer commissioned by the Federal Government, any
Indian Tribe, or State when in hot and continuous pursuit of any person for the commission
of a felony within such other jurisdiction may validly arrest such person within the jurisdiction
of the Tribe, provided, that any person so arrested shall be forthwith delivered to a Tribal
Police Chief for a show cause hearing pursuant to the extradition laws of the Tribe.
[History Resolution 17-89:]

SECTION

604.

LIMITATION ON ARRESTS IN THE HOME

A person may be arrested in his own home only:
(a)

By a law enforcement office pursuant to an arrest warrant.

By a law enforcement officer for an offense committed in the home in the
(b)
presence of the officer.
(c)
By a law enforcement officer in continuous pursuit of a person who flees to his
home to avoid arrest.
[History Resolution 17-89:]
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SECTION 605. NOTIFICATION OF RIGHTS
(a)

Upon arrest, the defendant shall be notified that he has the following rights:

(1)
The right to remain silent and that any statements made by him may be
used against him in Court.
(2)
That he has the right to obtain an attorney at his own expense and to have
an attorney present at any questioning.
(3)
That if he wishes to answer the questions of the police he may stop or
request time to speak with his attorney at any point in the questioning.
(b)
Prior to conducting a consentual warrantless search pursuant to Section 602(h)
(2) or (3) of this Chapter, the officer shall specifically inform the person to be searched or the
person in charge of the property to be searched that:
(1)

The search will be conducted only with the person's consent.

(2)
That the person is under no obligation or requirement to consent to the
search and may refuse to consent to the search if he chooses to do so, or request the
advice of an attorney at his own expense prior to responding to the requested consent
to the search .
(3)
That if the person refuses to consent to the search, the officer will not
search the person or property without first obtaining a warrant from the Courts.
(c)
Whenever possible, the officer should obtain a written statement that the person
knows these rights, understands, and waives them prior to taking a voluntary statement from
a defendant or conducting a warrantless consentual search, provided that the absence of such
a written statement does not preclude the admission of the statement or other evidence if the
Court determines that the statement or consent to search were voluntary.
[History Resolution 17-89:]

Section 606. Executive Order for Relief From Judgment
(a)
The Chief Executive Officer of the Tribe shall have authority to pardon, or
commute any judgment and sentence imposed for any criminal offense upon a determination that
pardon or commutation of sentence promotes the ends of justice.
(b)
Such pardon or commutation will be entered by filing a copy of the proposed
action with the Court Clerk for a period of sixty (60) days after a copy of the proposed
executive action has been submitted for approval to each Justice of the Supreme Court and to
each member of the Executive Council. If, within sixty (60) days after the filing thereof, with
proof of service, any such Justice or Legislator shall disapprove the proposed pardon or
commutation with written reasons, in a writing delivered to the Chief Executive Officer and
filed with the Court Clerk, such proposed pardon or commutation shall not be approved.
Otherwise, upon expiration of the sixty (60) day period, the pardon or commutation may be
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issued by the Chief Executive Officer of the Tribe.
(c)
Upon the filing of written reasons for disapproval of such proposed pardon or
commutation by any Justice or Legislator referred to in (b) above, the Chief Executive Officer
may order the proposed pardon or commutation to be placed on the ballot for the next regularly
scheduled election to determine, by referendum vote of the Tribe, whether such pardon or
commutation shall be granted. The vote of the People of the Tribe shall be conclusive.
[History Resolution 17-89:]

SECTION

607

ARREST IN CASES OF DOMESTIC ABUSE

Notwithstanding the provisions of Section 604 of this Title,
(a)

As used in this section:

(1)
"Domestic Abuse" means any criminal offense defined by Chapter 2 of
Title 10 of the Kaw Tribal Code when the victim and the perpetrator are family or
household members.
(2)
"Family or Household Members" means spouses, ex-spouses, former
spouses, parents, children, persons otherwise related by blood or marriage, or persons
living in the same household or who formerly lived in the same household, including the
elderly and the handicapped.
(b)
Law enforcement officers may arrest without a warrant a person anywhere,
including his place of residence, if the peace officer has probable cause to believe the person
within the preceding four (4) hours, has committed an act of domestic abuse as defined by this
section, although the assault did not take place in the presence of the law enforcement officer,
if the law enforcement officer has first observed a recent physical injury to, or an impairment
of the physical condition of, the alleged victim.
(c)
A law enforcement officer shall not discourage a victim of domestic abuse from
pressing charges against the assailant of the victim, provided, that the law enforcement officer
may require the victim to sign a complaint in such matters.
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Qtbapter �eben
Bail
SECTION

701.

RELEASE IN NONBANISHMENT CASES PRIOR TO TRIAL

(a)
Any person charged with an offense, other than an offense punishable by
banishment, shall, at his appearance before a Judge or Magistrate of the Court, be ordered
released pending trial on his personal recognizance or upon execution of an unsecured
appearance bond in an amount specified by such judicial officer subject to the condition that
such person shall not attempt to influence, injure, tamper with or retaliate against an officer,
juror, witness, informant, or victim or violate any other law, unless the judicial officer
determines in the exercise of his discretion, that such a release will not reasonably assure the
appearance of the person as required.
When such determination is made, the judicial officer shall, either in lieu of or in
addition to release on personal recognizance or execution of an unsecured appearance bond,
impose one or any combination of the following conditions of release which will reasonably
assure the appearance of the person for trial:
(1)
Place the person in the custody of a designated person or organization
agreeing to supervise him;
(2)
Place restrictions on the travel, association, or place of abode of the
person during the period of release;
(3)
Require the execution of an appearance bond in a specified amount and
the deposit in the registry of the Court, in cash or other security as directed, of a sum
not to exceed 10 percentum of the amount of the bond, such deposit to be returned upon
the performance of the conditions of release;
(4)
Require the execution of a bail bond with sufficient solvent sureties, or
the deposit of cash in lieu thereof; or
(5)
Impose any other condition deemed reasonably necessary to assure
appearance as required, including a condition requiring that the person return to custody
after specified hour.
(b)
In determining which conditions of release will reasonably assure appearance, the
judicial officer shall, on the basis of available information, take into account the nature and
circumstances of the offense charged, the weight of the evidence against the accused, the
accused's family ties, employment, financial resources, character and mental condition, the
length of his residence in the community, his record of convictions, and his record of
appearance at Court proceedings or of flight to avoid prosecution or failure to appear at Court
proceedings.
(c)
A judicial officer authorizing the release of a person under this section shall issue
an appropriate order containing a statement of the conditions imposed, if any, shall inform such
person of the penalties applicable to violations of the conditions of his release and shall advise
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him that warrant for his arrest will be issued immediately upon such violation.
(d)
A person for whom conditions of release are imposed and who after seventytwo hours from the time of the release hearing continues to be detained as a result of his
inability to meet the conditions of release, shall, upon application, be entitled to have the
conditions reviewed by the judicial officer who imposed them. Unless the conditions of release
are amended and the person is thereupon released, the judicial officer shall set forth in writing
the reasons for requiring the conditions imposed. A person who is ordered released on a
condition which requires that he return to custody after specified hours shall, upon application,
be entitled to a review by the judicial officer who imposed the condition. Unless the
requirement is removed and the person is thereupon released on another condition, the judicial
officer shall set forth in writing the reasons for continuing the requirement. In the event that
the judicial officer who imposed conditions of release is not available, any other judicial officer
of the Court may review such conditions.
(e)
A judicial officer ordering the release of a person on any condition specified in
this section may at any time amend his order to impose additional or different conditions of
release: Provided, That, if the imposition of such additional or different conditions results in
the detention of the person as a result of his inability to meet such conditions or in the release
of the person on a condition requiring him to return to custody after specified hours, the
provisions of subsection (d) shall apply.
(f)
Information stated in, or offered in connection with, any order entered pursuant
to this section need not conform to the rules pertaining to the admissibility of evidence in a
court of law.
(g)
Nothing contained in this section shall be construed to prevent the disposition of
any case or class of cases by forfeiture of collateral security where such disposition is
authorized by the Court, nor to prevent the Court by rule from authorizing and establishing a
Policeman's Bail Schedule for certain offenses or classes of offenses through which a person
arrested may post bail with the Chief of the Tribal Police for transmittal to the Court Clerk and
obtain his release prior to his appearance before a Judicial officer.
[History Resolution 17-89:]

SECTION

702.

APPEAL FROM CONDITIONS OF RELEASE

(a)
A person who is detained, or whose release on a condition requiring him to
return to custody after specified hours is continued, after review of his application pursuant to
Section 701(d) or Section 701(e) by a Magistrate of the Court, may move the Court to amend
the order and have such motion determined by a Judge of the Court. Said motion will be
determined promptly.
(b)
In any case in which a person is detained after (1) a Judge of the Tribal Court
denies a motion, under subsection (a) above, to amend an order imposing conditions of release,
or (2) conditions of release have been imposed or amended by a Judge of the Tribal District
Court, an appeal may be taken to the Supreme Court. Any order so appealed shall be affirmed
if it is supported by the proceedings below. If an order is not so supported, the Supreme Court
may remand the case for further hearing, or may, with or without additional evidence, order
the person released pursuant to Section 701 upon such conditions as the Supreme Court
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determines to be proper. This appeal shall be determined promptly.
[History Resolution 17-89:]

SECTION

703. RELEASE

IN BANISHMENT CASES OR AFTER CONVICTION

A person (1) who is charged with an offense punishable by banishment or (2) who has
been convicted of an offense and is either awaiting sentence or has filed an appeal, shall be
treated in accordance with the provisions of Section 701 unless the Court or Judge has reason
to believe that no one or more conditions of release will reasonably assure that the person will
not flee or pose a danger to any other person or to the community. If such a risk of flight or
danger is believed to exist, or if it appears that an appeal is frivolous or taken for delay, the
person may be ordered detained. The provisions of Section 702 shall not apply to person
described in this Section.
[History Resolution 17-89:]

SECTION

704. PENALTIES

FOR FAILURE TO APPEAR

Whoever, having been released pursuant to this Chapter willfully fails to appear before
the Court or a judicial officer as required, shall incur a forfeiture of any security which was
given or pledged for his release, and in addition, shall, (1) if he was released in connection with
a charge having banishment as a possible punishment, or while awaiting sentence or pending
appeal after conviction of any offense having had banishment imposed as a part of the sentence,
be subject to a fine of $5,000.00 and imprisonment for a term of one (1) year, and if
banishment is imposed one year shall be added to the term of banishment otherwise imposed,
or (2) if he was released in connection with a charge other than as described, in (1) above, he
shall be fined not more than the maximum provided for the offense charged or imprisoned for
not more than one (1) year or both, or (3) if he was released for appearance as a material
witness, shall be fined not more than Two Hundred Fifty Dollars ($250.00) or imprisoned for
not more than three (3) months or both.
[History Resolution 17-89:]

SECTION

705.

PERSON OR CLASSES PROHIBITED AS BONDSMEN

The following persons or classes shall not be bail bondsmen and shall not directly or
indirectly receive any benefits from the execution of any bail bond; jailers, police officers,
magistrates, judges, court clerks and any person having the power to arrest or having anything
to do with the control of Tribal prisoners.
[History Resolution 17-89:]

SECTION

706. AUTHORITY

TO ACT AS BAIL BONDSMEN

Any person authorized to act as bail bondsmen or runners in the federal or state courts
shall be qualified to act as bondsmen and runners in the Tribal Court, and be liable to the same
obligations as in their licensing jurisdiction and comply with all orders and rules of the Supreme
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Court and District Court.
[History Resolution 17-89:]
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<ttbapter <!Eigbt
Intensive Supervision & Probation
SECTION

800.

INTENSIVE SUPERVISION PROGRAM - PROBATION DEPARTMENT
POLICY AND PROCEDURES

(a)
Probation Officer works out of the Kaw Court System with the Court Clerk as
his or her supervisor.
(b)
The Probation Officer works 40 hours per week. These hours may be set by the
Probation Officer for the convenience of his clients.
The Probation Officer will have full police powers and will assist the police
(c)
department when needed or in emergencies the Probation Officer will notify the police
department as soon as possible.
(d)
The Probation Officer will enforce all orders of the Court when ordered to do
so, in professional and courteous manner.
(e)
The Probation Officer is responsible for keeping a record of all clients assigned
to the Probation Department.
(f)
The Probation Officer will carry proper credentials identifying himself or herself
as an officer of the Kaw Nation at all times.
(g)
The Probation Officer will furnish his own transportation and keep it in a
dependable condition and liability insured. The Probation Officer will be paid a mileage fee.
(h)

The Probation Officer will dress neat and clean when on duty.

(i)

The Probation Officer will attend all Schools and Training when available.

G)
The Probation Officer will abide by all Rules and Requirements of the Kaw
Nation, unless otherwise stipulated in writing.
SECTION

801.

APPOINTMENT OF PROBATION OFFICERS

The Tribal Court Judge may appoint such probation officers, clerks, and other persons
as may be required to carry out the work of the Court, subject to Tribal Council approval of
the expenditure of tribal funds to pay such persons. Probation Officers of the Tribal Court may
serve also for the Juvenile Court.
SECTION

802.

DUTIES AND POWERS OF PROBATION OFFICERS

The probation officer shall make preliminary inquiries and social studies and such other
investigations as the judge may direct, and shall keep written records of such investigations or
studies, and shall make reports to the judge as provided in this Code or as directed by the
judge. Upon the placing of any person upon probation or under protective supervision, the
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probation officer shall explain to the child, if old enough, and the parents and other persons
concerned, what the meaning and conditions of probation or protective supervision are and shall
give them the necessary instructions. The probation officer shall keep informed concerning the
conduct and conditions of each person on probation or under protective supervision and shall
report thereon to the Court as the Court may direct. Probation officers shall use all suitable
methods to aid persons on probation or under protective supervision to bring about
improvements in their conduct or condition, and shall perform such other duties in connection
with the care, custody or transportation of children as the Court may require. Probation
officers shall have the powers of police officers for purposes of this Code and the Juvenile Code
but shall, whenever possible, refrain from exercising such powers except in urgent situations
in which a regular police officer is not immediately available.
SECTION

803.

SUSPENSION OF SENTENCE AND PROBATION

(a)
Except as otherwise provided in this code, the court shall have the authority to
suspend the imposition of sentence on a person who has been convicted of an offense or to
place him on probation as provided herein.
When the court suspends the imposition of sentence on a person who has been
(b)
convicted of a crime or sentences him to be placed on probation, it shall attach such reasonable
conditions, as authorized herein, as it deems necessary to insure that he will lead a law abiding
life or likely to assist him to do so.
(c)
The court, as a condition of its order suspending a sentence or probation, may
require the defendant:
(1)

to meet his family responsibilities;

(2)

to devote himself to a specific employment or occupation;

(3)
to undergo available medical or psychiatric or other rehabilitative treatment
and to enter and remain in a specified institution, when required for that purpose;
(4)

to pursue a prescribed secular course of study or vocational training;

(5)
to attend or reside in a facility established for the instruction, recreation
or residence of persons on probation;
(6)
to refrain from frequenting unlawful or disreputable places or consorting
with disreputable persons;
(7)
to refrain from all use of intoxicants, narcotic, or drugs, the sale of which
is controlled by the tribal, federal, State government, unless taken or used under a
doctor's orders and obtained by a doctor's prescription;
(8)
to have in his possession no firearm or other dangerous weapon unless
granted written permission by the court or the Probation department;
(9)
to make restitution of the fruits of his crime or to make reparation, in an
amount he can afford to pay, for the loss or damage caused thereby;
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(10) to remain within the jurisdiction of the court and notify the court or the
probation officer of any change of address or employment;
(11) to report as directed to the court or the probation officer and to permit the
officer to visit his home;
(12) to post a bond, with our without surety, conditioned on the
performance of any of the foregoing obligations;
(13)
sentence;

to pay all or part of a fine and/or court costs imposed in the original

(14) to satisfy any other conditions reasonably related to the rehabilitation of
the defendant and not incompatible with his freedom of conscience or unduly restrictive
of his liberty given his status.
(d)
The defendant shall be given a copy of the requirements of his probation stated
with sufficient specificity to enable him to guide himself accordingly.
SECTION

804.

PERIOD OF SUSPENSION OR PROBATION: MODIFICATION

(a)
During the period of suspension or probation, the court, on application of the
probation officer or of the defendant, or on its own motion, may modify the requirements
imposed on the defendant or add further requirements consistent with the rehabilitative needs
of the defendant or may discharge the defendant, after notice to the parties and hearing if
requested.
(b)
Upon the successful termination of the period of suspension or probation, or the
earlier discharge of the defendant, the defendant may be relieved of any obligations imposed
by the court order and shall have satisfied his sentence for the offense.
SECTION

805. VIOLATION

OF TERMS OF SUSPENSION OR PROBATION

(a)
At any time before the discharge of the defendant or the termination of the period
of suspension or probation:
(1)
the court may summon the defendant to appear before it or it may issue
a warrant for his arrest;

(2)
a probation or law enforcement officer, having probable cause to believe
the defendant has failed to comply with a requirement imposed as a condition of the
probation order or that he had committed another crime, may arrest him without a
warrant;
(3)
the court, if there is probable cause to believe that the defendant has
committed another crime or if he has been held to answer therefor, may commit him
without bail, pending a determination of the charge by the court;
(4)
the court, if satisfied or has probable cause to believe that the defendant
has inexcusably failed to comply with a substantial requirement imposed as a condition
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of the suspension or probation order, or if he has been convicted of another crime, or
the court has probable cause to believe the defendant has committed a crime, may revoke
the suspension or probation and reimpose the original sentence.
(b)
The court shall not revoke suspension or probation or increase the requirements
imposed thereby except after a hearing upon written notice to the defendant of the grounds on
which such action is proposed. The defendant shall have the right to hear and controvert the
evidence against him, to offer evidence in his defense and to be represented by counsel of his
choice at his own expense.
(c)
Whenever a defendant is taken into and held in custody as provided in this section
for violation of suspension or probation conditions other than the alleged commission of an
offense, he shall be entitled to have his sentence considered by the court within 144 hours of
his confinement, excluding weekends and holidays, unless he requests further time to prepare
his defense.
(d)
Only the Court has the power to set bail for defendants taken into custody as
provided by this section and no bail shall be set until the Court has done so. Any bail or bond
must be a cash bond. The Court, without hearing, may forfeit the bond and apply it to fines
and or restitution not yet paid by the defendant if the defendant's sentence is revoked in whole
or in part.
SECTION

806.

ORDER REMOVING DISQUALIFICATION OR DISABILITY BASED ON CONVICTION

When the court has suspended sentence or has sentenced the defendant to be placed on
probation and the defendant ha fully complied with the requirements imposed as a condition of
such order and has satisfied the sentence, the court may order that so long as the defendant is
not convicted of another offense, the judgement shall not constitute a conviction for the purpose
of any disqualification or disability imposed by law upon conviction of a crime or offense.
SECTION

807.

FINAL JUDGMENT

A judgment suspending sentence or sentencing a defendant to be placed on probation
shall be deemed tentative to the extent such is modifiable as provided herein, but for all other
purposes shall constitute a final judgment.

SECTION

808.

TRIALS - SUSPENSION OF SENTENCE - PROBATION

(a)
If it appears that there are circumstances in mitigation of the punishment, or that
the ends of justice will be served thereby, the court may, in its discretion, place the defendant
upon probation in the following manner:
(1)
The court may suspend the imposing of sentence and may direct that the
suspension continue for such period of time, not exceeding the maximum term of
sentence which may be imposed, and upon such terms and conditions as the court
determines, and shall place such person on probation, under the charge and supervision
of the probation officer of the court during such suspension.
(2)

If the sentence is to pay a fine, and the defendant is imprisoned until the
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fine is paid, the court, upon imposing sentence, may direct that the execution of the
sentence of imprisonment be suspended for such period of time, not exceeding the
maximum term of sentence which may be imposed on such terms as it determines. The
defendant shall be on probation, under the charge and supervision of the probation
officer during such suspension, for the purpose of giving the defendant an opportunity
to pay the fine. Upon payment of the fine, the sentence shall be satisfied and the
probation cease.
(b)
Upon the revocation and termination of the probation, the court may, if the
sentence has been suspended, pronounce sentence at any time after the suspension of the
sentence within the longest period for which the defendant might have been sentenced, but if
the sentence has been pronounced and the execution thereof has been suspended, the court may
revoke such suspension, whereupon the sentence shall be in full force and effect, and the person
shall be delivered to the proper officer to serve sentence.
(c)
The Court may at any time during the period of probation revoke or modify its
order of suspension of imposition or execution of sentence. It may at any time, when the ends
of justice will be served thereby, and when good conduct and reform of the person so held on
probation warrants it, terminate the period of probation and discharge the person so held, and
in all instances, if the court has not seen fit to revoke the order of probation and impose
sentence or pronounce sentence, the defendant shall, at the end of the term of probation, be
discharged by the court.
SECTION

809.

PROBATION OFFICERS

(a)
A probation officer shall have the authority of a police officer to make arrest for
violation of probation or parole agreements.
(b)
The probation officers, subject to the supervision of the chief judge, shall have
the responsibility of assuring the faithful performance of probation agreements by persons
subject thereto, counseling such persons and their families, preparing pre-sentence or other
reports as requested by a tribal judge, and perform other duties as directed by a tribal judge or
otherwise required by law.
(c)
A probation officer shall have the authority of a police officer to make arrest for
violation of probation agreements.

37

Chapter Nine
Preliminary Hearing
Section 901: Commencement
Upon the filing of a complaint, a judge or magistrate of the Tribal Court will conduct a
preliminary hearing on the matter to determine if probable cause exists. At this hearing witnesses
will be called and evidence presented.
History Resolution 17-89
Section 902: Witnesses and Cross Examination
The witnesses must be examined in the presence of the defendant, and may be cross-examined
by him, or his attorney. On the request of the Attorney General, or the defendant, all the
testimony must be reduced to writing in the form of questions and answers and signed by the
witnesses, or the same may be taken in shorthand and transcribed without signing, and in both
cases filed with the clerk of the Tribal Court, and may be used as provided in the Kaw Nation
evidence code. In no case shall the Kaw Nation be liable for the expense in reducing such
testimony to writing, unless ordered by the Chief Judge of the Tribal Court.
History Resolution 17-89
Section 903: Subpoenas and Witnesses
The Attorney General may, on approval of the tribal judge or magistrate, issue subpoenas in
felony cases and call witnesses before him and have them sworn and their testimony reduced to
writing and signed by the witnesses at the cost of the county. Evidence so taken shall not be
receivable in any civil proceeding. A refusal to obey such subpoena or to be sworn or to testify
may be punished as a contempt on complaint and showing to the Tribal Court, or the judges
thereof that proper cause exists therefor.
History Resolution 17-89
Section 904: Misdemeanors
In a misdemeanor case a preliminary hearing, or examination, shall only be necessary if the
maximum sentence exceeds a fine of $500.00 or if jail time is to be imposed.
History Resolution 17-89
Section 905: Evidentiary Limits
A preliminary judge or magistrate shall have the authority to limit the evidence presented at
the preliminary hearing to that which is relevant to the issues of: (1) whether the crime was
committed, and (2) whether there is probable cause to believe the defendant committed the
crime. Once a showing of probable cause is made the magistrate may terminate
the preliminary hearing and enter an appropriate90 order; provided, however, that
the preliminary hearing shall be terminated only if the Attorney General made available for
inspection Tribal Police reports within the prosecuting attorney's knowledge or possession at the
time to the defendant five (5) working days prior to the date of the preliminary hearing. The
Attorney General shall determine whether or not to make law enforcement reports available prior
to the preliminary hearing.
History Resolution 17-89
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Section 906: Prior Convictions
A preliminary judge or magistrate shall accept into evidence as proof of prior convictions a
noncertified copy of a Judgment and Sentence when the copy appears to the preliminary judge or
magistrate to be patently accurate. The Attorney General shall make a noncertified copy of the
Judgment and Sentence available to the defendant no fewer than five (5) days prior to the
hearing. If such copy is not made available five (5) days prior to the hearing, the court shall
continue the portion of the hearing to which the copy is relevant for such time as the defendant
requests, not to exceed five (5) days subsequent to the receipt of the copy.
History Resolution 17-89
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